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Evaluation of Regulatory Requirements and Planning Documents
Introduction 

This report is one element of an overall comprehensive stormwater plan for the watersheds of Birch Bay. Birch Bay is a rapidly growing community that is experiencing increasing flooding and erosion, declining water quality and loss of aquatic habitat. Historically, Birch Bay has been primarily a recreational beach community. The citizens of Birch Bay completed a comprehensive land use plan that called for low impact development and a stormwater plan to protect their lifestyle and aquatic resources while accommodating the anticipated growth. This plan will recommend measures to do that.

The intent of this report is to identify regulatory requirements and issues with both potential Endangered Species Act (ESA) and potential National Pollutant Discharge Elimination System (NPDES) compliance issues based on currently implemented county programs, policies, and regulations in and around Birch Bay. 

Whatcom County is a required Permittee under the Washington Department of Ecology’s (Ecology) National Pollutant Discharge Elimination System (NPDES) Phase II permit, along with Cowlitz, Kitsap, Thurston, and Skagit Counties.  Birch Bay is not required to be covered in the County’s permit because Birch Bay is not defined as an urban area by the U.S. Census Bureau.  The City of Ferndale located just south of the Birch Bay area is a Phase II city. Currently, the City of Blaine and the area within the Birch Bay Urban Growth Area (UGA) are not individual Permittees under Phase II. However, since The City of Blaine’s UGA and the UGA of Birch Bay share a boundary, it is possible that Blaine and Birch Bay together may be covered under NPDES Phase II in the future.  

Terrell Creek is the largest and most productive stream in the Birch Bay Watershed.  Terrell Creek supports coho and chum salmon but not Chinook.  Other streams in to watershed are much smaller and support few or no salmon.  Therefore the ESA is not a significant regulatory driver in Birch Bay and analysis of ESA requirements is not included here.

Note that the scope of this analysis was limited largely to the use of existing review materials.  This analysis has been substantially expanded been beyond those materials but the analysis is still somewhat limited.

Relevant Whatcom County Code, Ordinances, Plans and Standards

In 2005, Whatcom County witnessed the completion of a number of storm water activities such as the adoption of the Critical Areas Ordinance and WRIA 1 Watershed Management and Salmon Recovery Plans. In addition there are a number of other county related activities that also influence storm water management in Birch Bay. Collectively these numerous plans, programs and ordinances provide policies that influence surface water management in Whatcom County. These ordinances, plans and programs include:   

· County Comprehensive Plan 

· County’s Critical Areas Ordinance (2005)
· Update to County’s Shoreline Master Program (underway)
· Birch Bay Subarea Plan 

· WRIA 1 Watershed Management Project Plan 

· WRIA 1 Salmon Recovery Plan 

· Comprehensive Flood Hazard Management Plan

· River & Flood Repair and Maintenance Program

· Lake Whatcom Management Program

· NPDES Phase II Stormwater Regulations 

· Drayton Harbor Shellfish Closure Response Strategy

· Portage Bay Shellfish Closure Response Strategy

· Marine Resources Committee Annual Project List 

· 6-Year Road Program

· Update to Parks and open Space Plan (2006)

· Drainage and Grading Ordinance

· Subdivision ordinance

· Zoning ordinance

· Design standards for roads and drainage

The plans influence and provide guidance to development of a stormwater management program in Birch Bay.  The ordinances and design standards control development and provide potential protection of the existing Birch Bay environment (natural, social and economic) with new development.

The Shoreline Master Program and the Critical Areas Ordinance regulate development of aquatic areas such as lakes, wetlands, streams and marine waters.  They require setback for new development from aquatic resources.  For example, the critical areas ordinance requires setbacks of: 

· 25 feet to 300 feet from wetlands depending on the rated value of the wetland and the intensity of development  
· 50 feet from non-fish bearing streams, 100 feet from fish bearing streams and 150 feet from shoreline streams (>20cfs mean annual flow).

Chapter 2 of the Whatcom County Development Standards requires compliance with the 2001 version of the Ecology Stormwater Management Manual for Western Washington.  The  Ecology manual requires detention and treatment of stormwater for most development.  The manual recommends the use of a continuous simulation model such as HSPF or Ecology’s own version of HSPF, WWHM2.  The 2001 version of the manual still allows the use of the Santa Barbara Urban Hydrograph (SBUH) model with a correction factor when a continuous simulation model is not available.  The Ecology model is available and easy to use.  The 2005 version of the Ecology model no longer allows the use of the SBUH.  Whatcom County still allows use of the SBUH model.  
Stormwater design and design review requires detailed technical knowledge and thorough analysis.  There are many assumptions that must be checked.  For example, a developer must estimate the size of  future houses and amount of impervious surface on lots.  This affects the size of the stormwater detention and treatment facilities.  Over the years, the size of new homes has greatly increased yet many developers still use old estimates with lower impervious areas.  This means that stormwater facilities may be too small to provide the expected benefits. 
NPDES Phase II Regulatory Requirements and Gap Analysis
NPDES Phase II Requirements

The NPDES Phase II Draft Permit dated 2/16/06 was used for this regulatory gap analysis. The six minimum requirements under Section S5 in the previous Phase II permit have been consolidated into five minimum requirements. The new permit has the same requirement categories but two of the requirements have now been combined into one.  In this new draft permit, the 4th requirement, ‘Controlling Runoff from New Development, Redevelopment and Construction Sites’, includes the performance measures covered in two different requirements in the old permit.  The following five requirements are included in Section S5 of the new NPDES Phase II Draft Permit issued by the Department of Ecology on 2/16/06 (Ecology 2006):

1. Public Education and Outreach

2. Public Involvement and Participation

3. Illicit Discharge Detection and Elimination (includes requirement for inventory)
4. Controlling Runoff From New Development, Redevelopment, and Construction Sites

5. Pollution Prevention and Operations and Maintenance for Municipal Operations

Each of these five NPDES Phase II requirements are described by a set of minimum performance measures outlined in the permit. Each of these performance measures are addressed individually in this gap analysis for the Birch Bay area.  Table 1 contains additional detail on these requirements. 
There are other requirements of the permit which include:

· Develop and implement a Stormwater Management Program (SWMP)

· Report any monitoring studies
· Assess effectiveness of BMPs and any changes needed

· Prepare plan for future comprehensive long-term monitoring program, and
· Submit a detailed annual report, status of SWMP implementation

Each of these is described in more detail in Table 1.
The Clean Water Act requires stormwater treatment by permittees to the Maximum Extent Practicable (MEP).  Washington State law requires all known, available and reasonable treatment (AKART).  Ecology has determined that MEP is equivalent to AKART and that compliance with the Ecology Stormwater Management Manual is AKART.
NPDES Phase II Gap Analysis
Table 1 contains an outline of the NPDES Phase II requirements and corresponding performance measures along with the county regulations, ordinances, programs, or plans and any Birch Bay programs or plans that address each.
State of Washington Requirements

There are several other State of Washington requirements that address stormwater.  These include the Growth Management Act, Shorelines Management Act, State Environmental Policy Act the Puget Sound Water Quality Management Plan and many others.  For example, the Growth Management Act requires compliance with the Puget Sound Water Quality Management Plan and Ecology’s Stormwater Management Manual for Western Washington.  In most cases, compliance with the Phase II NPDES requirements will achieve compliance with other State regulations relevant to stormwater.  
A new bill has been passed by the legislature related to septic systems.  HP 1458 requires local health authorities to identify and correct failing septic systems by 2012.   
Recommendations Based on Gap Analysis.
Adopt and require compliance with the 2005 version of the Ecology Stormwater Management Manual.
Develop a program to inspect and require correction of inadequate septic systems.

Conduct a survey of the average amount of impervious surface on new construction projects in the last 1-3 years.  Require that new development applications use the results as an estimate for calculating stormwater hydrographs and sizing facilities or limit impervious surface on individual lots through building permits to the amount of impervious surface identified in the original permit application for subdivision.

Require the maximum potential infiltration on development sites.  Require amended soils to increase infiltration and detention of stormwater.  Require pervious pavement with suitable base materials for infiltration for walkways, patios, driveways and residential streets.

Amend street design standards to reduce pavement widths on residential streets.

Refer to Table 1 for additional recommendations.

	table 1

NPDES Phase II Requirements and Corresponding Whatcom County Regulations, Plans, and Programs

	NPDES Phase II Requirements1
	Minimum Performance Measures Associated with NPDES Phase II Requirements1
	Applicable County Regulation or Program
	Potential Improvement to Whatcom County Programs, Plans or Policies

	1. Public Education and Outreach

[Education programs aimed at residents, businesses, industrials, elected officials, policy makers, planning staff and other employees of the Permittee to reduce or eliminate behaviors and practices that cause or contribute to adverse stormwater impacts.]
	a.) Implement or participate in an education and outreach program targeting a minimum of two [of these eight] audiences:

i. Awareness by the general public of the need of improving water quality, reducing impervious surfaces, and protecting the existing and designated uses of waters of the state and the potential impacts caused by stormwater discharges.

ii. Awareness of natural yard care techniques among homeowners, the general public, landscape professionals, and property managers

iii. Awareness by homeowners, general public, landscape professionals and property managers of the need to protect water quality by reducing purchase of and properly storing, using and disposing of pesticides, fertilizers, and other chemicals

iv. Awareness by homeowners, general public, landscape professionals and property managers of the need to protect water quality by reducing purchase of and properly storing, using and disposing of automotive chemicals, hazardous cleaning supplies, and other hazardous materials

v. Use of technical standards to develop stormwater site plans and erosion control plans and the use of BMPs to mitigate contaminated runoff and quantity of runoff from development sits (engineers, construction contractors, developers, development review staff, and land use planners.)

vi. Understanding of the use of LID among engineers, contractors, developers, architects, landscape architects, realtors and potential home buyers

vii. Awareness by small businesses and the general public about impacts of illicit discharges 

viii. Involvement by the general public in environmental stewardship activities to increase awareness of the importance of water quality and mitigate, reduce, or eliminate adverse impacts of stormwater runoff
	ii. Lake-Friendly Gardening Kit. (Whatcom Co. Water Resources, Washington State University Whatcom County Cooperative Extension, Lake Whatcom Management Program)  Geared towards homeowners living in the Lake Whatcom watershed. http://lakewhatcom.wsu.edu/gardenkit/INDEX.HTML
iii. WCC Chapter 16.32, establishing regulations for fertilizer application on residential lawns and public properties within the Lake Whatcom Watershed
v. Whatcom County Development Standards, dated August 1996, Chapter 2: Stormwater Management (revised Sept. 11, 2002); Part 2, Temporary Erosion and Sediment Control; Part 3, Permanent Stormwater Management (Section 219, Technical Requirements)

viii. The public is involved in stewardship activities such volunteer activities for Nooksack Salmon Enhancement Association (NSEA) or the Chums of Terrell Creek

The Whatcom County Water Resources Public Involvement and Education (PIE) program implements programs in watershed planning, management of Lake Whatcom, and recovery of endangered and threatened fish species. The PIE program led the development of a newsletter about the WRIA 1 Watershed Management Project, a countywide watershed planning effort (called Watershed News).
Whatcom County Health Department   http://www3.doh.wa.gov/here/materials/CRA_Detail.aspx?ID=358
WSU Cooperative Extension   http://whatcomshellfish.wsu.edu/Drayton/
 
	Additional education on natural yard care techniques, especially for homeowners, landscapers, and property managers
reducing purchase of and properly storing, using and disposing of automotive chemicals, hazardous cleaning supplies, and other hazardous materials; Education and spill prevention efforts

Increase involvement in environmental stewardship activities – reach out to kids, students, adults, and visitors

See chapter on Stormwater Management Program…



	
	b.) Implement or participate in an effort to measure understanding and adoption of the targeted behaviors among the targeted audiences. The resulting measurements shall be used to direct education and outreach resources most effectively as well as to evaluate changes in adoption of the targeted behaviors.
	
	Develop on-going program action

	
	c.) Track and maintain records of public education and outreach activities.
	
	Develop on-going program action

	2. Public Involvement and Participation 

[On-going opportunities for public involvement through advisory councils, watershed committees, etc.]
	a.) Create opportunities for the public to participate in the decision-making process involving the development, implementation, and update of the Permittee’s entire SWMP. Each Permittee must develop and implement a process for consideration of public comments on their SWMP.
	The Citizens Advisory Committee of Birch Bay.  The Birch Bay Comprehensive Stormwater Plan adoption process will include public notification, public workshops and hearings.

	Implement public participation plan

	
	b.) Each Permittee must make their SWMP, the annual report required under S9.A and all other submittals require by this Permit, available to the public
	This information is on the county’s website.


	Create opportunities for on-going public involvement

	3. Illicit Discharge Detection and Elimination

[On-going program to detect, remove, and prevent illicit connections, discharges, and improper disposal, including spills, into the MS4. Full implementation of an illicit discharge and elimination program]
	a.) A storm sewer system map shall be developed no later than four years from the effective date of this permit. These maps should be periodically updated.
	Whatcom County is currently inventorying all drainage structures, such as culverts, catch basins, and manholes using GPS. Inventory of the Lake Whatcom Watershed, as the highest priority, will occur first.  There are 28 basins to inventory.  The next highest priority is the Lake Samish basin.  (according to website: http://www.co.whatcom.wa.us/publicworks/maintenance/surface.jsp)

	Complete for Birch Bay

	
	b.) Develop and implement an ordinance or other regulatory mechanism to effectively prohibit non‑stormwater, illegal discharges, and/or dumping into the Permittee’s municipal separate storm sewer system to the maximum extent allowable under State and Federal law.
	
	Develop and implement

	
	c.) Develop and implement an ongoing program to detect and address non-stormwater discharges, spills, illicit connections and illegal dumping into the Permittee’s municipal separate storm sewer system.
	Public Works, Solid waste division, does public education – brochures, classroom presentations, household newsletters (84,000 homes); litter pickup – for illegal dump cleanups and Adopt-a-road programs – Garbage pickup and disposal is contracted for the Birch Bay area; yard waste disposal is available for City of Bellingham folks – over 5300 tons collected in 2004.
	Develop and implement

	
	d.) Permittees shall inform public employees, businesses, and the general public of hazards associated with illegal discharges and improper disposal of waste.
	Partially implemented in other Whatcom County watersheds
	Develop and disseminate 

	
	e.) Adopt and implement procedures for program evaluation and assessment, including the tracking number and type of spills or illicit discharges identified; inspections made; and any feedback received from public education efforts.
	
	Develop and implement

	
	f.) Provide appropriate training for municipal field staff on the identification and reporting of illicit discharges into MS4s.
	
	Develop and implement

	4. Controlling Runoff from New Development, Redevelopment and Construction Sites

[Develop, implement, and enforce a program to reduce pollutants in stormwater runoff to MS4 from new development, redevelopment, and construction site activities. This applies to all sites 1 acre or less, including those projects less than 1 acre part of a larger projects and including roads.]
	a.) The program shall include an ordinance or other enforceable mechanism that addresses the runoff from new development, redevelopment, and construction site projects. 
	Whatcom County Development Standards, Chapter 2: Stormwater Management, dated August 1996 


	Update to adopt 2005 Ecology manual

	
	b.) The program shall include a permitting process with plan review, inspection and enforcement capability to meet the standards listed for both private and public projects, using qualified personnel. At a minimum, this program shall be applied to all sites that disturb a land area 1 acre or greater, including projects less than one acre that are part of a larger common plan of the development or sale. 
	County has a process for reviewing permit applications.  Inspection of water quality violations is provided by the Department of Ecology.
	Develop a County inspection program with adequate staffing to reduce non-compliance with BMP requirements and water quality violations.

	
	c.) The program shall include provisions to ensure adequate long-term operation and maintenance (O&M) of post-construction stormwater facilities and BMPS that are permitted and constructed pursuant to (b) above. 
	Whatcom County Development Standards, dated September 2002; Chapter 2: Stormwater Management; Section 220: Maintenance of Stormwater Facilities
Site owners are required to inspect annually and maintain as appropriate.  County has no routine inspection program for maintenance.  Residential facilities are unlikely to be maintained without formal County inspection program.
There are no apparent penalties for failing to maintain.
	Develop a county inspection and education program to assure maintenance.

	
	d.) The program shall include a procedure for keeping records of inspections and enforcement actions by staff, including inspection reports, warning letters, notices of violations, and other enforcement records. Records of maintenance inspections and maintenance activities shall be maintained. Permittees shall keep records of all projects disturbing more than 1 acre, and all projects of any size that are part of a common plan of development or sale that is greater than one acre that are approved after the effective date of this permit.
	?
	Develop tracking and reporting function

	
	e.) The program shall make available copies of the “Notice of Intent for Construction Activity” and/or copies of the “Notice of Intent for Industrial Activity” to representatives of proposed new development and redevelopment. Permittees will continue to enforce local ordinances controlling runoff form sites that are also covered by stormwater permits issued by Ecology.
	In place
	none

	
	f.) The Permittee shall ensure that all staff responsible for implementing the program to Control Stormwater Runoff from New Development, Redevelopment,, and Construction Sites, including permitting, plan review, construction site inspections, and enforcement, are trained to conduct these activities. Follow-up training shall be provided as needed to address changes in procedures, techniques or staffing. Permittees shall document and maintain records of the training provided and the staff trained.
	Training of county people – training records?

Stormwater people?
Planning department?

Construction site inspectors, enforcers, permitting and plan review folks, etc.
	?

	5. Pollution Prevention and Operation and Maintenance for Municipal Operations 

[Develop and implement an O&M program that includes training and has the ultimate goal of preventing or reducing pollutant runoff from municipal operations.] 

	a.) Adoption of maintenance standards that are as protective, or more protective, of facility function as those specified in Chapter 4 of Volume V of the 2005 Stormwater Management Manual for Western Washington.
	?
	?

	
	b.) Annual Inspection of all municipally owned or operated permanent stormwater treatment and flow control facilities and taking appropriate maintenance actions in accordance with the adopted maintenance standards.
	Updating the M&O Surface Drainage Program occurs regularly for changes made by the National Marine Fisheries Service, Washington Departments of Ecology, and WDFW on water quality and Endangered Species Act issues

Other activities include checking drainage structures (ditches, culverts, catch basins, and manholes) to make sure that they are in good working condition.  There are approximately 3000 culverts in Whatcom County inventoried into the County Road Inventory System (CRIS) with many requiring cleaning, reset, or replacement (replacement usually requires an upgrade in order to meet the standards of the WDFW fish passage program.  Catch basins can also require replacement because of failure or being undersized (restricting flow) and many need annual maintenance for debris removal and cleaning. 


	Expand program to include annual maintenance

	
	c.) Spot checks of potentially damaged permanent treatment and flow control facilities (other than catch basins) after major storm events 
	not currently done
	Fund and train appropriate staff to make inspections 

	
	d.) Inspection of catch basins and inlets owned or operated by the Permittee at least once before the end of the permit term. Clean catch basins if the inspection indicates cleaning is needed to comply with maintenance standards established in the 2005 Stormwater Management Manual for Western Washington. Decant water shall be disposed of in accordance with Appendix 5 Street Waste Disposal.
	Activities include checking drainage structures (ditches, culverts, catch basins, and manholes) to make sure that they are in good working condition.  There are approximately 3000 culverts in Whatcom County inventoried into the County Road Inventory System (CRIS) with many requiring cleaning, reset, or replacement (replacement usually requires an upgrade in order to meet the standards of the WDFW fish passage program.  Catch basins can also require replacement because of failure or being undersized (restricting flow) and many need annual maintenance for debris removal and cleaning. 
	Fund and train staff to inspect all facilities

	
	e.) Compliance with the inspection requirements in a, b, c, and d above shall be determined by the presence of an established inspection program designed to inspect all sites and achieving inspection of 95% of all sites.
	
	

	
	f.) Establishment and implementation of practices to reduce stormwater impacts associated with runoff from streets, parking lots, roads or highways owned or maintained by the Permittee, and road maintenance activities conducted by the Permittee. 
	No program in Birch Bay
	Develop and fund program

	
	g.) Establishment and implementation of policies and procedures to reduce pollutants in discharges from all lands owned or maintained by the Permittee and subject to this Permit, including but not limited to: parks, open space, road right-of-way, maintenance yards, and at stormwater treatment and flow control facilities.
	No program in place for existing facilities
	Develop and fund program

	
	h.) Develop and implement an on-going training program for appropriate employees of the Permittee whose construction, operations or maintenance job functions may impact stormwater quality.
	?
	?

	
	i.) Development and implementation of a Stormwater Pollution Prevention Plan (SWPPP) for all heavy equipment maintenance or storage yards, and material storage facilities owned or operated by the Permittee in areas subject to this permit that are not required to have coverage under the Industrial Stormwater General Permit.
	No facilities in Birch Bay
	none

	
	j.) Records of inspections and maintenance or repair activities conducted by the Permittee shall be maintained in accordance with S9.
	Inspections, O&M and repair activities – are they recorded?
	?


1The Department of Ecology NPDES Phase II permit is currently in draft form dated 2/15/06. This draft version was used for this analysis.
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